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persons might test the law is apparent. No authority was given to 
prosecute the crime when committed against a non-resident, and a criminal 
statute cannot by construction be made to embrace cases plainly without 
the letter, though within the reason and policy of the law. 18 There could 
be no prosecution under the common law, that having been repealed by 
the codification of the whole subject of criminal law." Nor could a prose- 
cuting officer, in behalf of the people, set up the unconstitutionality of the 
act. 50 While, in the present instance, a word to the legislature would 
undoubtedly have resulted in the correction of the erroneously drawn 
statute, a case is conceivable where the protection of the criminal laws 
might purposely be withheld from a particular class or race, under which 
circumstances such a course would be ineffectual. On the whole, while 
it is true that the defendant in the principal case could not, if the general 
rule were strictly applied, question the constitutionality of the law, a rule, 
which, it has been shown, is founded upon the desire of the courts to 
avoid officious meddling with legislative enactments, nevertheless, this ele- 
ment being entirely absent in the principal case, the action of the court, 
in view of the exceptional facts, and on grounds of necessity, would seem 
entirely justifiable. 



Street Closing and Private Easements in New York. — The closing 
of streets in furtherance of improved street plans, authorized by statute, 
involves two distinct classes of rights: those of the public, which the 
abandonment of the street ipso facto terminates, and those of the abutting 
owners, comprising private easements of access, light and air, which can 
be extinguished only by the parties, or by the state, in the exercise of its 
power of eminent domain. Under statutes providing merely in general 
terms for the vacation of streets, it has been held that these private ease- 
ments are unaffected by the vacation of the street. 1 The existing New 
York statute, however, provides for the extinguishment of private ease- 
ments upon payment of compensation. 2 In Matter of the Mayor' the 
Appellate Division of the Supreme Court of New York (affirmed by the 
Court of Appeals without opinion) 4 has declared this a valid exercise of 
the power of eminent domain, on the ground that the primary purpose 
of the act in question is the public benefit from an improved street plan 
with the alleged advantages of travel, sewerage and drainage, and that 
the incidental private use by one individual of property taken from an- 
other is immaterial. 

Although it is universally agreed that private property can be taken by 
the state for public use only, the term "public use" has eluded exact defini- 
tion. Two views are, however, well marked: (i) Actual use by the public. 
Under this view it would seem that the property taken, or the servient 
tenement, where an easement is extinguished, must be subjected to the 
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use. 5 The statute in question, however, merely gives a private owner the 
unencumbered fee. (2) A use from which an advantage enures to the 
public." Although the justification of the statute may at first sight in 
some cases seem fanciful, to a greater or less degree, according to the 
circumstances, it would seem in reality to exist within the limits of this 
view which concededly gives a wide discretion to the legislature." The 
New York courts, however, have always adhered to the former rule. 7 
Unless they are prepared to shift their ground, it may be necessary to 
reconsider the validity of this legislation, somewhat summarily passed upon. 

In a recent New York case, Swain v. Schonleben (App. Div. 1909) 
N. Y. Law Jour. Vol. XL, No. 143, the court adhered to this extension of 
the old rule. It was further decided that A who owned a lot abutting 
on a closed street, together with the fee of the adjoining half of the 
highway, would not by a conveyance of the lot in which the vacated high- 
way was described as a boundary re-create these easements of access, air 
and light. 

Ordinarily a grant of land described as bounded by a way existing" or 
prospective' will give the grantee an easement of access, for the grantor 
is estopped to deny the existence of the way. 10 This doctrine is inap- 
plicable, however, when the way is over the land of a stranger." Implied 
easements are based upon the probable intention of the parties, to be 
gathered from the deed, the situation of the premises, and the circumstances 
surrounding the transaction." The grant of land abutting on property 
dedicated as a public highway, 18 or presumably intended to be so dedicated," 
carries with it easements of light and air which by usage have become 
inseparable incidents of public highways. Such easements do not seem 
to be implied, however, in connection with private ways." These prin- 
ciples are controlling in the present case. The ownership of the grantor 
being confined to single sections of a vacated street, the circumstances 
warranted no implication of easements of access, light and air. On the 
assumption, however, that these private easements survive the closing 
of the street, it would seem that a subsequent conveyance of this kind 
would include the easements incident to the land in the hands of the 
grantor, as appurtenant thereto. And easements over the adjoining strip 
of the highway retained by the grantor, would be created by necessary 
implication. 
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